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departed from the settled laws of tlie sea and indulged in startling 
judicial legislation, 10 lends support to the view that it is the courts that 
are responsible for our maritime law. 

Neverthless, unquestionably the general maritime rules have become 
part of our national law. And viewed either as a matter of international 
relations or of a national shipping policy, there is every reason for 
preserving a high degree of uniformity in the maritime law. It is 
for this reason that the decision in the instant case is probably on the 
safer side of the tenuous line which limits legislation on questions of 
maritime jurisdiction, despite the precedents which exist for Federal 
laws which adopt the laws of the several states, 17 and the leading cases 
supporting state legislation which disregard the need for uniformity. 13 

That the present amendment fails to accomplish its purpose of allow- 
ing longshoremen their remedies under state compensation laws may 
only be ascribed to careless drafting. A more clumsy method of 
changing the substantive law could hardly be contrived than that 
attempted here, — by a clause amending the judicial code on a point of 
jurisdiction. 10 It would seem that there are two methods of bringing 
longshoremen under a compensation law. The first and simplest is 
to enact a federal maritime compensation law. The other is to change 
by legislation the rule formulated in a recent ease 20 that longshore- 
men are subject to maritime jurisdiction only. Such a limitation is 
within the doctrine of In re Rahrer 21 and is probably supportable as 
a reasonable classification. For the necessity for uniformity is not so 
clearly apparent where longshoremen and other port workers are 
concerned, as in the general laws of the sea. 



The "Dedication" and Uses of Parks. — Judge Dillon, in concluding 
his discussion of dedication, permits himself to "stop pausefully for a 
moment to note how impressively the doctrines of our jurisprudence 
concerning it illustrate their thorough and complete adaptation to the 
wants and exigencies of civilized society." 1 The public right in squares 
and parts is an interest which the courts have most valorously striven 
to defend; but the rationalizations by which they have served this end 
are more curious than impressive. The history of our parks and their 
preservation from encroachment shows how quick law is to meet social 
needs, but how ponderously the doctrines of jurisprudence follow after. 

"The Osceola, supra, footnote 14, at p. 175 ; Workman v. City of New 
York (1900) 179 U. S. 552, 586, 21 Sup. Ct. 212. 

"See supra, footnote 4. 

"Steamboat Co. v. Chase (1872) 83 U. S. 522; The Hamilton, supra; 
The Lottawanna, supra; Cooley v. Board of Wardens, supra. 

""Mere reservation of partially concurrent cognizance to State courts 
by an act of Congress conferring an otherwise exclusive jurisdiction upon 
national courts, could not create substantive rights or obligations." McRey- 
nolds, /., in the principal case. 

"Atlantic Trans. Co. v. Imbrovek (1914) 234 U. S. 52, 34 Sup. Ct. 733. 

a 7» re Rahrer (1891) 140 U. S. 545, 11 Sup. Ct. 865, which upheld a 
liquor law enacting that immediately upon arrival in a state, interstate 
liquor shipments should be subject to state law. A distinction was made 
between delegating federal powers and "removing an impediment to state 
jurisdictions." 

*3 Dillon, Municipal Corporations (5th ed., 1911) § 1107. 



688 COLUMBIA LAW REVIEW 

Our theory of the use and control of public squares and parks is 
influenced largely by the position they have been given in the gov- 
ernmental scheme. The earlier cases, breathing the social and economic 
philosophy of their day, declare that the establishment and management 
of parks is of no concern to the State as such, but is a business which 
the city undertakes in its proprietary capacity, apart from the public 
duty imposed upon it as an agent of the State. 2 The power of the 
park as an agency for health and happiness in increasingly crowded 
cities has brought with it the realization that the State, representing 
the general public, is the source of the city's authority; parks are not, 
like water-works, corporate enterprises operated for the emolument and 
benefit of the citizens of the municipality. 3 In fact, the city, as a 
governmental agency, under authority from the state, might be com- 
pelled by the legislature to provide proper park facilities, if it be 
remiss in its duty. 4 

With the development of the country which brought about this 
change in theory, the modes of acquisition of park lands have changed. 
In undeveloped sections, the settler plats a tract of land and dedicates 
a square or park to the public. The courts have sturdily defended this 
"common law" dedication from, abuse; but their definitions of the 
resulting legal relations have been sadly confused. Thus, the dedicator 
is said to retain the bare fee, granting an easement to the public. 5 This 
grant is valid, although there be no municipal authority to accept it. 8 
If there is a municipality established, it is said, on the one hand, to 
hold the easement in trust for the public; 7 on the other hand, to have 
no estate in the land, but merely the duty to see that the public are not 
hindered in the enjoyment of their rights. 8 Where the dedication is 
strengthened by the form of a conveyance, — though it is clear that the 
grantor is attempting to secure to the public only the same privilege of 
user, — the city is said to take a fee to the public purpose, determinable 
on a diversion from or abandonment of the use as a park or square, 9 
leaving a reversion (more technically a possibility of reverter) in the 
grantor. Apparently with a view to standardizing the relationships 

5 People ex rel. Park Com'rs. v. Detroit (1873) 28 Mich. 228; see Gushee 
v. City of New York (1899) 42 App. Div. 37, 41, 58 N. Y. Supp. 967; Cooley, 
Municipal Corporations § 112, p. 368. 

3 City of Hartford v. Maslen (1904) 76 Conn. 599, 611, 57 Atl. 740; Hig- 
ginson v. Treasurer, etc., of Boston (1912) 212 Mass. 583, 99 N. E. 523. 

'Wulf v. Kansas City (1908) 77 Kan. 358, 94 Pac. 207; see Higginson v. 
Boston School House Com'rs., supra, footnote 3. 

"Porter v. International Bridge Co. (1910) 200 N. Y. 234, 93 N. E. 716; 
Jones v. City of Jackson (1913) 104 Miss. 449, 61 So. 456. 

"See Village of Riverside v. MacLain (1904) 210 111. 308, 71 N. E. 408. 

'Mclntyre v. El Paso County (1900) 15 Colo. App. 78, 61 Pac 237. 

! To effectuate this duty, the city may bring an action of ejectment 
Methodist Church v. Hoboken (1S68) 19 N. J. Eq., 355. "This rule Is 
generally stated to be that while the bare legal title remains in the original 
dedicator in trust for the uses expressly or impliedly declared in the dedica- 
tion ; in case of the dedication of a street or public square the right of 
possession vests in the municipality, which holds a sort of secondary title 
in trust for the purposes of the dedication;" Pitnev, V. C, in Fessler v. 
Town of Union (1904) 67 N. J. Eq. 14, 22, 56 Atl. 272. 

"East Chicago Co. v. City of East Chicago (1909) 171 Ind. 654, 87 N. E. 
17; Douglass v. City Council of Montgomery (1898) 118 Ala. 599, 24 So. 745. 
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arising from dedication, many states have declared by statute that the 
filing of the town plat alone, and a fortiori, a conveyance, shall operate 
to vest in the governmental organization a fee simple for the uses and 
purposes intended, and no others. 10 

This process is known as "statutory dedication", 11 in contra-distinc- 
tion to "common-law dedication". Yet the same results flow from 
both, and quite properly. Since the grantor has freely given the public 
specific' rights of user, it is only just that these rights be strictly 
observed; and since the public has received no other rights, it cannot 
properly exercise them. It is to meet this simple situation that the 
"doctrines of our jurisprudence" have piled up elaborate theories of 
trusts, easements, and reversions. In any event, whether such grantor 
be a person, corporation, 12 county, 13 state, 14 or the United States, 15 the 
terms of the dedication must be strictly complied with; and, except 
where the state itself is the donor, not even the legislature, from which 
the city derives its authority, can permit the city to divert the land 
from the declared public use. 18 

But there is an entirely different and more modern way in. which 
a city may acquire park property; an act of the legislature, by law or 
charter, may authorize the city as a governmental agency to condemn 
land for park purposes. 17 Where rights in the land are so acquired, — 
and usually the fee simple, not merely an easement, is taken, — and paid 
for out of the public money, ho question of dedication arises. 18 The 
legislature may change its mandate, and authorize a diversion 19 or the 
complete abandonment and sale of the park lands, 20 in. the absence of 

"Board of Education v. Edson (1868) 18 Oh. St. 221 ; City of Jackson- 
ville v. J. R. W. Co. (1873) 67 111. 540; Coram'rs. of Franklin Co. v. Lathrop 
(1872) 9 Kan. 453. Where the plat was not properly filed, there is only a 
"common-law" dedication, and a fee does not pass to the city, but only an 
easement. United States v. Illinois Cent. Ry. (1869) 26 Fed. Cas. No. 15,437, 
at p. 463. 

u 3 Dillon, op. cit, § 1071. 

"Poole v. Rehoboth et al. (1911) 9 Del. Ch. 192, 80 All. 683. 

People v. Schweickardt (1891) 109 Mo. 496, 19 S. W. 47. 

"Jones v. City of Jackson, supra, footnote 5; Commonwealth v. Beaver 
Borough et al. (1895) 171 Pa. 542, 33 Atl. 112. 

'Ward v. Field Museum (1909) 241 111. 496, 89 N. E. 731; United 
States v. Illinois Cent. Ry., supra, footnote 10. 

"Warren v. The Mayor of Lyons City (1867) 22 Iowa 351 ; 3 Dillon, 
op. cit, § 1103. 

"The Brooklyn Park Com. v. Armstrong (1871) 45 N. Y. 234; Higgin- 
son v. Treasurer, etc., of Boston, supra, footnote 3. 

"Strock v. East Orange (1910) 80 N. J. L. 619, 624, 77 Atl. 1051; Pettitt 
v. Mayor of Macon (1894) 95 Ga. 645, 649, 23 S. E. 198. 

"Mahoney v. Board of Education (1909) 12 Cal. App. 293, 107 Pac. 584. 
The. legislature may delegate such power generally to the municipality, 
Pettitt v. Mayor of Macon, supra, footnote 18. 

"City of Brooklyn v. Copeland (1887) 106 N. Y. 496, 13 N. E. 451 ; cf. 
Durkin v. City of New York (1911) 146 App. Div. 472, 131 N. Y. Supp. 275. 
Similar results flow where the state itself donates 'property to a munici- 
pality; there the legislature may authorize the complete abandonment and 
sale of the park lands. Clarke v. The City of Providence (1888) 16 R. I. 
337, 15 Atl. 763. 
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intervening private rights. 21 Tet, until the legislature changes the 
terms of its authorization, the city •will be held just as strictly to the 
expressed public trust of land so acquired as park land held by virtue 
of a private grant. 22 

It results, that, whatever the mode of acquisition of the land, the 
use to which it may be put is to be read from the terms of the appropria- 
tion, as the expression of the intent of the creator. 23 Where these 
terms are general, indicating a broad public use, the municipal authori- 
ties have some discretion. 24 But where the use declared is that of a 
park or square, 25 the municipal authorities cannot permit a diversion 
to purposes not recognized particularly as a park purpose in that 
locality, — and clearly not even every public purpose is a park purpose. 20 

^See Harter v. San Jose (1904) 141 Cal. 659, 75 Pac. 344; East Chicago 
Co. v. City of East Chicago, supra, footnote 9. Cf. Ocean City Land Co. v. 
Ocean City (1906) 73 N. J. L. 493, 63 Atl. 1112. 

"Higginson v. Boston School House Com'rs., supra, footnote 3, at p. 
587. There is a strong temptation, analogically, to designate parks and 
squares established by the public under legislative authority, as "dedica- 
tions", or more specifically as "statutory dedications", and growing out of 
that erroneous terminology is an arbitrary rule of construction declaring 
that the so-called "statutory dedications" must be liberally, and "common-law 
dedications" strictly construed. 20 Ruling Case Law 654; see Spires v. 
City of Los Angeles (1906) 150 Cal. 64, 66, 87 Pac. 1026; City of Hopkins- 
ville -v. Jarrett (1914) 156 Ky. 777, 162 S. W. 85. That meaningless rule of 
construction falls with the correct analysis of the problem and apparently 
was an unnecessary endeavor to explain the differing legal consequences 
under that inaccurate terminology. 

^Jones v. City of Jackson, supra, footnote 5; Board of Education v. 
Kansas City (1901) 62 Kan. 374, 63 Pac. 600. 

^Commonwealth v. Connellsville Boro (1902) 201 Pa. 154, 50 Atl. 825; 
Riggs v. Board of Education of Detroit (1873) 27 Mich. 262; Spires v. City 
of Los Angeles, supra, footnote 22. The distinction apparently drawn in 
the latter case between land dedicated by private grant and "dedicated" by 
the city has been seized upon as decisive. See supra, footnote 22. The 
ground upon which the court held the erection of a library not to be a 
diversion seems rather to have been the general terms of the appropriation, 
"a public place forever for the enjoyment of the community in general." 

"These words are used interchangeably, Frauenthal v. Slater (1901) 91 
Ark. 350, 357, 121 S. W. 395; see Fessler v. Town of Union, supra, foot- 
note 8, at p. 24. 

^Railroads : Douglass v. City Council of Montgomery, supra, footnote 
9; Buffalo, etc., Ry. v. Hoyer (1911) 147 App. Div. 205, 132 N. Y. Supp. 
31 (semble); Schoolhouses : Rowzee v. Pierce (1898) 75 Miss. 846, 23 So. 
307; see Town of Montevallo v. School District (1916) 268 Mo. 217, 186 S. 
W. 1078; Municipal departments: Spires v. Los Angeles, supra, footnote 
22; 3 Dillon, op. cit., § 1096; Streets: Seward v. Orange (1896) 59 N. J. L. 
331, 35 Atl. 799; Court houses: Mclntyre v. El Paso County, supra, foot- 
note 7. No mechanical rule of thumb can determine just what is a park 
purpose or a diversion; that is largely a question of fact to be gathered 
from all the circumstances, — the fundamental needs and requirements of 
the given community with respect to the particular park Jones v. City of 
Jackson (1913) 104 Miss. 449, 475, 61 So. 456; Sherburne v. City of Ports- 
mouth (1904) 72 N. H. 539, 58 Atl. 38. Cf. International Garden Club, Inc., 
v. Hennessy (1918) 104 Misc. 141, 172 N. Y. Supp. 8, where a privilege for 
"horticultural gardens" in an undeveloped "park in name only" was ad- 
judged a proper use and protected. See also Huff ei. al. v. Mayor and 
Council of Macon (1903) 117 Ga. 428, 43 S. E. 708. (Agricultural purposes.) 
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The primary definition of a park, especially for congested localities, 
being a space reserved for open-air exercise and recreation, 27 only such 
public purposes as contribute to the facilities for such enjoyment should 
Be tolerated. 28 

It seems hard to reconcile "with these principles the decision of the 
Appellate Division of the Supreme Court of New York in Williams V. 
Gallatin (March, 1920) 181 Iff. Y. Supp. 91. This was a taxpayer's 
action brought to enjoin the Park Commissioner from putting into force 
the provisions of an instrument purporting to grant a revocable privilege 
for ten years to the Safety Institute of America, Inc., to renovate and 
use the old Arsenal building in Central Park as a museum of safety 
and sanitary devices. The decision of the lower court, 29 holding this 
to be a valid grant, was affirmed on the ground that the city's interest 
was adequately protected 30 and that no open park space is invaded or 
encroached upon. 

The Central Park of New York City was acquired by eminent 
domain under special legislative authority "for public use, as and for a 
public square". 31 The Arsenal Building involved in this case was 
shortly thereafter purchased from the State under statutory authority, 
"for the purposes of the said Central Park". 32 There is no doubt that 
the legislature could grant the park commissioner the authority in 
question; but until it acts he appears to have no such powers as he has 
here exercised. 33 And in adjudging the Safety Institute Museum a 
park purpose, the court seems to have been misled by the fact, which is 
not conclusive, that it is admittedly a public purpose. 34 The exhibition 

"Seventh Annual Report of the Board of Commissioners of the Central 
Park (1864) pp. 34-38; Kurtz v. Clausen (1902) 38 Misc. 105, 77 N. Y. 
Supp. 97. 

°Thus libraries are considered park purposes because they afford visitors 
to the park outlets for their energy on rainy days. Laird v. Pittsburgh 
(1903) 20S Pa. 1, 54 Atl. 324. 

^Williams v. Gallatin (1919) 108 Misc. 187, 178 N. Y. Supp. 148. 

"The power of revocation reserved in the lease is subject to serious 
restrictions; it may be exercised only in the furtherance of some compre- 
hensive scheme of park development presently to be undertaken. Gushee v. 
City of New York supra, footnote 2; Gredinger v. Higgins (1910) 139 
App. Div., 606, 124 N. Y. Supp. 22. 

a N. Y., Laws 1853, c 616; Laws 1859, c. 101. 

# * 2 N. Y., Laws 1857, c. 630. It has since been used as an administrative 
building by the Park Department. 

"It is noteworthy that every educational feature in Central Park that 
bears any resemblance to the Safety Institute Museum is there by special 
legislative sanction: The Metropolitan Museum of Art, the American 
Museum of Natural History. Greater New York Charter (Ash, 4th ed.) §§ 
621, 622. Tenth Annual Report of the Board of Commissioners of the 
Central Park (1866) p. 43. The park commissioner's powers and duties as 
defined in §§ 612, 613 of the Charter have thus far only been interpreted to 
authorize the licensing of such recognized park features as refreshments, 
■boating, temporary parade stands, etc. Epstein v. Smith (1909) 121 N. Y. 
Supp. 854. See Tompkins v. Pallas (1905) 47 Misc. 309, 95 N. Y. Supp. 875. 
In any event, a. license contemplating the renovation of a park building 
seems to require the approval of the Board of Aldermen. Ash, op. cit., 
§613. 

'The Institute receives an appropriation of $50,000 a year from the city. 
Greater New York Charter, § 244a (Laws 1914, c. 466). 
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and study of safety devices, as is pointed out by the dissenting opinion, 
cannot accurately be deemed incidental to the normal recreational 
objects of the park. The decision, — a precedent, it is submitted, sub- 
versive of the worthy tradition of careful legislative control over the 
Central Park, — shows again that Judge Dillon is perhaps too com- 
placent in his opinion of the manner in which judicial theory has 
answered the problems raised in the control of our parks. 



The Power to Make Treaties. — On the authority of cases like 
Geer v. Connecticut, 1 the lower Federal courts held unconstitutional a 
Congressional enactment regulating the shooting and capture of certain 
migratory birds. 2 Before this question was adjudicated by the United 
States Supreme Court, 3 the Federal Government negotiated a treaty 
with Great Britain on behalf of Canada for the protection of these 
birds. 4 This time the Congressional statute, passed to effectuate the 
treaty, was upheld, 5 though it embodied substantially the terms of the 
earlier act. The United States Supreme Court, two Justices dissenting, 
affirmed the decision in Missouri v. Holland (April 19, 1920, Oct. Term, 
1919 — No. 609). What Congress could not do directly the courts 
permitted it to do indirectly through the agency of the treaty-making 
power. 8 Why? 

The Constitution delegates to the Federal Government the power 
to make treaties, 7 forbids the states from making any 8 and provides 
that treaties shall be the supreme law of the land. 9 Since there is no 
express limitation on this broad grant of power, the question arises 
how far our federal system of government, involving the doctrine of the 
distribution of power, imposes any limitations on the power to make 

'(1895) 161 U. S. 519, 16 Sup. Ct. 600. The states are deemed to be 
absolute "owners" of ■wild game within their borders and may forbid their 
capture or destruction absolutely or qualify the privilege to do so in any 
way whatever. 

•United States v. Shauver (1914) 214 Fed. 154; United States v. Del- 
kirk (1919) 258 Fed. 775; (1913) 37 Stat. 828, 847. 

'Carey v. South Dakota (1919) 250 U. S. 118, 39 Sup. Ct. 403. This 
case was disposed of by the court on a ground other than its constitu- 
tionality. 

'(1916) 39 Stat. 1702. 

"United States v. Samples (1919) 258 Fed. 479. 

"Of course if the treaty is valid the act of Congress is also_ valid as 
a necessary and proper means to execute the treaty. An interesting ques- 
tion might arise how far Congressional legislation may go to be "necessary 
and proper" to effectuate the treaty. Under the facts of the present case, 
however, no such question is presented. 

*U. S. Const, Art. II, § 2. "He (the President) shall have power, by 
and with the advice and consent of the Senate, to make treaties, provided 
two-thirds of the senators present concur." 

"U. S. Const., Art. I. "No state shall enter into any Treaty, Alliance 
or Confederation". 

'U. S. Const., Art. VI. "The Constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all treaties made, 
or which shall be made under the authority of the United States, shall 
be the supreme law of the land, and the judges in every state shall be 
bound thereby, anything to the contrary notwithstanding." 



